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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

LONNIE ROARK, et al,
Plaintiffs,
Cas No. 406CV392 CDP

VS

SOUTH IRON R-1 SGHOOL
DISTRICT, et al,

N N N N N N N N N N

Deferdants

MEM ORANDUM AND ORDER

Plaintiff s ale parerts of childrenwho attend South Iron Elementary Scloadl.
They bring this action to challengethe South Iron R-1 School District's desision
to allow nmembers of Gdeons Internatioal to distribue Bibles to elemntary
sdhool stwentsduring thesdoolday. The paties have filed cossimotionsfor
sunmmary judgnment. Theundsputed evidence shavs that both the old pradice ard
the new policywere undertaken fathe purpos of pronoting Christianityand they
have the effectof endorsing religion to impressionalde elementary schoadl students.
The sdhool policies violate the Establishnent Clause and | will grart plaintiffs’
motion for summary judgnen and dery ddendants motion.

Background

The South Iron R-1 School District has dlowedthe Gideonsto pass ou
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Bibles to the fifth gradejuring class tira and on schd@roperty for several
yeas. Afteradispute over the pradice arosein 2005 theDistrict wasadvised by
severa saurces that dlowing theBible distribution in classiooms duing shool
hours wasunaonsttutiond. It rejeded that advice ovearuled the decision of its
superintendnt, and vaed to allow the distributn. Bibles wee again distibuted
in Octdber of 2005. Plantiff s ae parerts who object o the distribution.

A week beforghe hearing scheduled @haintiffs’ request for pieninary
injundion, the School District adoptedanew policy tha would dlow outside
groupsto distrikute literaturejncluding Bibles, on schoolrmppertyin desigmated
locaions nat to incdudethe classroom. Desjite this lag-minute changein pdicy, |
issued apreliminary injundion onSeptember 5, 2005, enjoining ddfendants and
arny pasonsading in concert with them from distributing or dlowing distribution
of Bibles b dementary schoal childrenon scloadl property during the sclool day.

Doev. South Iron R-1 School Dist., 453F. Supp.2d 1093(E. D. Mo. 2006). The

Court of Appeal afirmedtha ruling. Doev. South Iron R-1 School Dist., 498

F.3d 87 (8th Cir. 2007).
Plaintiffs’ amended complaint dleges that South Iron’s past ractice of
allowing the Gideons to disbute Bibles in tle fifth grade classroom (Count I)

and South Iron’s nev policy dlowing thedigribution of Bibles inthecafeteria or
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in front of the administrative offices duing the school day to elenertary school
students (Count I1) violate the Establishrrert Clauseof the First Amendmert to the
United States @nsttution. Raintiffs also allege violatios of the Missouri
Consitution (Counts lll & IV). Raintiffs seek summary judgnernt on Counts |
and Il, andddendants eksummaryjudgmert on dl counts.

After the parties had bried their summary judgnent notions, the Boad
acain dhangd its pdicy. In ddendants supplemental filing, they notfied the
Court of thepolicy changes and agued thattwo of thechanges ae relevart to the
Court’s decision o summary judgnent. Raintiffs have noved to stike the new
eviderce, argiing that | should nat congder the lateg policy changes.

Undisputed Facts'

South Iron R-1 School District is a public school district in Iron County,
Missauri. It operateselemertary, junior high, and hgh schools inasingle
building with ashaed entrance, cafetena, library, and gymnasiums. The Board of
Diredors of South Iron R-1 School District is the entity tha is ukimately

resporsible for theopeation of the District.

The paties havestipulated that the féz are undisputechd that the cse should be
decidel on summaryudgment. See dint Consent Mabn to Say, Docke Entry# 76 (April 23,
2007). Althoudp theyead have fled limited objetions to one anothes'Statements of
Uncontralicted Facts, the onlgontested issues on thest Amendment claims arquestions of
law.
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Plaintiff Lesa Alcormn has two childrenwho atend Suth Iron sthools and
who bath receved Bibles in ther fifth grade classrooms atSauth Iron Elenentary.
Plaintiff Jolm Doehas two dhildrert one currently attendsSauth Iron sthools and
theother has drealy graduated. His child who arrently attendsSauth Iron
recaveda Bible infifth grade from church menbers who cane tothe stool.
Plaintiff Lonnegy Roark has two childrenwho aurrently attend Suth Iron
Elemertary buthave notyet reachedthefifth ggade. Noneof the plaintiffs’
childrenwere n fifth grade during the 2005-2006 schoal year.

Deferdants David Brewer, Mike Ruble, Mike Mayberry, Pau Daggett,
Saah Qullivan? Darren Kelly, and Eff Ruble are the current menbers of the
Sauth Iron Shool Board. Brewer, Ruble, Mayberry, and Daggett are namedin
ther individud capadtiesand in their official capaatiesas menbers of the School
Board. The other threehool Board ranbers arenaned in their official
capacities only Also naned as defendants, soletytheir official apacitiesare

the current superintendent of the sdndistrict, BradleyCrocker and Shirley

2 Plaintiffs’ motion to sibstitue Sara Sullivan forJeff Casteel wa gantel on May24,
2007. Qullivanwas elededto replace Caged on the Shool Board in April of 2007. Although
Castedl is nolonger on the Board, he was aBoad membe when dscovery was conducted in this
case His deposition testiony s still relevant and will be consided.
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Bieser, who wasprincipal of thedementary school a relevart times?®

For aslong as anyonecanremenber, representaivesof Gideons
International have digtributed Biblesto fifth-grade studentsin the South Iron
sdhools without, untl recently, any objedion. Board menbers Michad Ruble ard
Jef Ruble, and former Board menber Jdf Casteel reall receiving Biblesin ther
South Iron fifth grade classro@mvhen theyattended schoolleff Ruble testified
tha Bible distribution hal beenoccurring a South Iron for 30 yeas or more. The
distribution wasaways tofifth graders duiing theschool day in aclassroomwith
ateacher or principa present. The Gideonswould biefly tell about thar
organization and then invite the childrento take a Bible. Neither theteacher nor
the principal actively paticipated in the Bible distribution.

The avowed pumposeof Gideonsinternational “is the promotion d the
Gospel of Christ to all people, to the end that timeyht cone to know the Lord
Jesus Christ as their personal sa¥id he purpose of digbuting Gideon Bibles
to schodchildren is to encourage the children to accept Christ as their personal
savior. Gideonsbdieve thar Bibles ae a Christianversion of God’s word and

that children would benefit frotkknowing Gods word. Although the Bibles

®Plaintiffs’ seek to substitute Chrisyyers br ShirleyBieser, & Ayers is now the
Principa. Defendantsdo na opposethis mdion, and | will grant it.
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distributed in 2005 did not contain such a passage, the Bible received by Alcorn’s
daugher in her ifth grade classrooroontained a place f@tudentgo signunder
the written statement: “My Decision to Recave Clrist asMy Savour.”

A few other outside groupshave had access tothe South Iron sudentsand
public school facilities in gars pasthut noother group besas the Gideons has
had access tothe stulentsduiing thesdhool day, in the classioom, to distribute
non-curriculum related matenals. Theformer supenntendent, Homer Lews,
recdled that the on} other group who vised a classroorduring tre school day
was a group affiliated wh the railroad who caeto discuss railroad safagsues
to akindergarten dass enyeas ago. Prindpal Biese wasnotaware of any
outside group, other than the Gideons,who had distributed information to students
during tre school day Othergroups mostly governnental organizations, had
been invited tgarticipate in the school’snaual health fair, Wich is offered as
pat of thecurricuum on hedth, sdety, and welfare. In adition, the Girl Scouts
were alowedto passout information to parerts at ax evening open house.

After atending a regonal meeting of supernntendents off ered by Missouri’s
Departmen of Elemenary and Ssconday Eduation in the summer of 2004,
former-supeintendent Homer Lewis dedded to stq the pradice of in-class Bible

distribution becausehebdieved it violated the Establishnent Clause In the fall
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of 2004 when the Gideons called the edaaryschool toarrange the annual
distribution of Bibles Lewis refusedto auhorizeit. At the Shool Board's
meeting on February, 2005, aepresentative of the local Ministeriallidnce
asked the Board to reconsideais’s decision. Leis explained to the Board
why he bdieved the distribution of Bibles wasillegd based ontheinformation he
had learned during eetings over the previossimmer and onadvice he had
recaved from thesdool' s atorney, and from theMissauri Coundl of School
Administrators’ atorney, amenmber of theMissauri Departmert of Elemertary and
Seconday Eduction, an atorney with the District's insurarce carrier, and ane
other attorney. He further staed thatif the Board warnted to dlow thedistribution
of Bibles & school, it shaild adoptan “open forum’ policy tha would na adlow
discrimination aganst any organizaton. The Board made no deasion a commert
on the sugyestion d anopen forum policy, butinstead votedto “preterd this
meeting never happened, and to corgibw allow the @leons tadistribue Bibles
aswe hae donein the pagd.”

TheBible digribution wasagan discussed by theBoard a a Sepember 6,
2005meding. Two locd pastas and amenbe of the Gideonsaddresad the
Board Superintendent Lewis readletters from the Didrict's attorney, the ACLU,

and the District's insurarnce provider, reiterating the ill egality of thar current
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practiceof Bible distributon. The Board discussed alternative aganents, such
as letting the stlents digribute the Bibles. fie Gideons, hower, indicated that
they mustbe preent when their Bibles were distributed. The Board wasnot
providedanyinformation sugestingthat it would be legal to disbute Bibles
during class tme. Degite this, Board member David Brewer moved to dlow the
Gideansto come into the Sauth Iron schools ard distribute Bibles o fifth graders.
Mike Ruble seondedthe notion and it pased

Shortly after this meding, Supeintendent Lewis submitted hisletter of
resignation, effetive at the end of the schoaar,indicatingthat he felt the Bodr
was“headeddown apah tha is bdh illegd and costly” to the District. Lewis
testified that the Board'vote to oerride his decision on Bibldistributon was
notthesolke reason for hisreggnation, buthementioned noother ressonin his
letter.

At the Cctober 3, 2005 School Boardeeting, all Boadt members reeived
acopy of aletter fromthesdool atorney urging themto resand the motion
allowing distribution of Bibles bythe Gideons. Faintiff Alcorn addresed the
Board about her concerns on the Bible distitru TheBoard was inforned that
the Gideonshad contaded dementary principal Biesea tha day coneeming the

distribution of Bibles and tha they were not accommodaed. The Board took no
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action and refused to discuse natter urther.

On the following day, Board menbers Daggett and Brewer along with a
member of the @Gleons, went to ket wth principal Bieser at the eleamtary
sdhool to find aut when the Bibles could bedidributed. They sdtledupm the 15-
minute home+oom peaiod ketween recess and the dismissal of the studentsfor the
day. Tha aftemoontwo Gideonsarrived & the sdhool, introduced themsdves to
Bieser, and sid they were there to pass aut Bibles Biesea cdled syperintendent
Lewis who ld the Gideonstha hewasnotthere to talk them out of distributing
Bibles and tha while it wasa controversial isste, the Board had goproved the
Bible digtribution.

The Gideon Bibleswere distributed that aftemoonat 2:30 pm. in both fifth
grace clasroons; atendance wasmandaory. Theteadhers were temporarly
excusad from theroomand pindpa Biesea stood insidethedoaway. The
Gideons mde a briepresentation and then ined the children to take a Bible off
thetable in front of them. One child askead totake a Bible for an absent Sudent
and wasgivenasecond Bible. The Gideonstold the studentsthat if thar paents
did notwar them to have a Bible, then they shauld return their Bible to the
principal.

This action wa filed on Februarg8, 2006. The lawsuit vas discussed at
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Board medings hefollowing two months. At the April 3, 2006 meding, the
Sdhool Board disaus®dserera options for digributing Bibles including:
adopting apolicy dlowing childrento distribute Bibles; darting a Christian Club
to med beore or after school and dlowing the Club menbers to distribute Bibles;
and becoming an openforumtha would dlow any groupto dstribute materals
evenif they were notin the best interest d the studentsand community. Then-
Board-Presdent Jm Scaggsamourced that continuing to permit Gideon Bible
distribution made the dstrict anopenforum. The Bard ageedthat this was tue.
Sagys hen moved to rescind the motion dlowing the Gideonsto dstribute
Bibles His notion falled

At aspeial meding of the School Board onApril 6, 2005, called because
of recert dection reallts, the District' s atorney reported ontherefusd of the
District's insurer to repre<ert the District in this lavsuit, and he again advised the
Board that dlowing the Bible digtribution duing instructional time violated the
federaland date congitutions. The Baardtook no acion to change the olicy.
Afterthis meding, Board menmbe Mike Ruble contaded Liberty Counsé, who

agreed to neresent the School Boardt the June 19, 2006 eéeting the Board
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votedto retain Liberty Counsé.*

On Augug 7,200, ten days bdore thesdeduled heaning on gaintiffs’
motion for prdiminary injunction, the Sleool Board net and passed a ngwlicy
on literature distribution. The new policy wasprepared by Liberty Counse and it
allows ouside groupsto distribute printed matenal to sudents subed to certain
conditions. Any groupwishing to distribute matenals must provide the matenals
to the sugerintendent 48 haurs bdore therequested time of digtribution; if the
supeintendent does nd repondwithin 48 haurs thenthe materials may be
distributed. Distribution will beeither diredly in front of theadministratve
offices orin the cafetena, and theliterature may bedistributed ather before or
after the sdhool day, before or after classes, or duiing lunchtime. All requestswill
be approved ueks the raterial is libelous or vialtes lawis obsceneadvertises
products o service for salegndorses a candidate for public offipepnotes
alcohol, tobacco, digs or otler illegal ativity, oris likely to cause substaat
disruption o the school. The policy staes that no gudert canbecompédled or
coerced by anyoneto accept literature tha has been gpproved for distribution

under the policy.

“By this date the dehdants wee dl in default, as most had sigd wavers of sevice
back in Mach.
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As of March 2007, no requests tasthibute literature under the ngwlicy
had beenreeeived by South Iron. Current supeaintendent Grocker staes that he
would na dlow Gideonsto dstribute Bibles inthe sane mamer asthey have in
the past unde thenew policy. The policy provides for gppeals tobe sulmittedin
writing tothe Board of Education, for gppeals tobeheard a the next reqularly
sctheduled Board meding, and for the Board to provide its decision within five
days oftha hearing. The Board makesthe ultimate decision onwhether or notto
gran aliterature distribution request. The School Board has never expressly
repealed or rexinded any of its notionsto dlow the Gideonsaacess b thefifth
grace clasroons duing the scdhool day to distribute Bibles.

Discussion
A. Legal Standards on Sunmary Judgment

Thestandads for sunmary judgnen are well setled In dégermining
whethersummary judgnent shotd isste, the Court views the ts and inferences
fromthefads in the light mostfavoralde to the nommoving party. Matsushita

Elec. Indus Co, Ltd. v. Zenth Radio Carp., 475U.S.574 587(1986. The

moving party has the burden to establish loth the absence of agenuineisaue of

material fict and that it is entitled to judgmt as a @tter of lav. Fed.R. Civ. P,

56(c); Andeson v. Liberty Lobby, Inc., 477U.S.242 247(1986; Cdotex Carp.

-12-



Case 4:06-cv-00392-CDP  Document 95  Filed 01/08/2008 Page 13 of 42

v. Carett, 477U.S.317, 322(1986. Oncethemoving party has netthis buden
thenommoving party may notred ontheadlegaions n its plealings hut by
affidavit or other evidence must sd forth gecific facts stowing tha agenuine
issue of material fad exists. Fed R. Civ. P. 56(). At the sunmatry judgnert
stage, will not weigh the evidence and decide the truth of thegter,but rather |
need onlydeternmne if there is ggenuine isge for trid. Anderson, 477 U.S&
249.
B. Motion to Strike

After the close of discovegnd aftethe summary judgnment notions wee
fully brefed, defendantsfiled an additiond affidavit. In the new affidavit
Syoerintendent Grocker staes that the School Board passel an anended pdicy on
May 7, 2007. Acording to defendants, twoajor changes to the paoly are
relevant to the Coud’sunmary judgnent ruling. Firstthe anended polky
prohibits the distribution of literature unde the policy by any “sdhool official,
staff member or erployee of the strict.” Seond, the aranded polty requires
that the School Board approve amyuest to distribe material that has been
appededto the Board, unless the maernal falls within one d the policy’s
prohibited material types

Plaintiffs seek to strike the latded affidavit, aguing that defendants filed

13-
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it without leave of court despite the fact that thfedaWit introduces newevidence
and agumens. Faintiffs dso arguetha the affidavit is unfairly prejudicial to
them becausethey have nothad the oppatunity to condud discovery on he
amended pdicy and tis second lag-minute changein policy by the deendants
denonstrates a pattern of behavior which shows an attemforever evadarfal
review.

| agree with plaintiffs that defendants’epeded behavior of mking changes
to their policyat the last immute and tken arguing that saln changes radicallgiter
the consttutiondity of thar actions isfrustrating and gpears intendal to evade
find review. Howewer, dthoughthelatest thanges ae relevant to sane of the
argumens made by the paties, they do ot dter my decision and therefore theeis
no prgudice toplaintiff s from my consderaton of the licy changes.
C. Countl: Past Practices

1. Mootness of Plaintfis’ Challenge to Past Practices

Deferdants argue tha plaintiffs’ chdlengeto the past ractice of Bible

distribution in the classoom is moot becawsethe Baard has pased anew pdicy.

°In defendants motion for summary judgment they sesk to renew arguments madein
ealier motions, including assting a deénse ofqualified immunityfor the individual Bard
members. This gument was througy evaluded in the Court’s pteninary injunction ruling
and nathing has dhanged regarding this agument dnce tha time The Cout will not readdress
this issie. Ddendants are notmtitled to qualified immuny, for the easons statkin myeatier
opinion.
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Plaintiffs, on he other hand, have provided swstartial argumerts for why ther
claim is nat moat.

According tothe Suprenme Court, when deermining whether arequest for
declaratory relief has become moot, “the question in each cae is whether thefads
aleged, under dl the circumgances, show that there is a substantial controversy,
between paties harving adverse legd interests of sufiiciernt immedacy and redity

to warrant theissuance of adeclaratory judgnernt.” Maryland Cas Co. v. Padfic

Caal & QOil Co,, 312U.5.270 273(194]). Howeer, in cases where theddendant

has voluntarily changed or discomued the allegedlynconsitutional activity, the
analysisis more narowly talored:

[V]oluntay cessdion of dlegedly illegd condict does nd deprive
thetribund of powerto hear and cetermine thecas, i.e, does nd
make the casmoot. Acontroversymay remain to be settled in sh
circunrstances, .g., adispue over the legalitypf the challenged
pradgices Theddendant is free to return to hisold ways. This,
together with a public interest in hagithe legalityof the practice
sdtled militates gganst amootness ®ndusion. Forto sa tha the
casehas beome moot means ha the ddendant is entitled toa
dismissal as amatter of right. The courts have rightly refused to gran
defendants sud apowerful wegponagainst puldic law enforcemert.

U.S.v. W.T. Grant Co., 345U.S.629 632(1953 (citations anitted). For the

Court to find tha the case has be&eome moot, the paty asseting mootess lasthe

heaw burden of demonstating thatthere is no reasondle expectation tha the
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wrong will berepeaed ortha the chdlenged condwct will notstat up ayan. Id.

at 633; Adarand Constructors, Inc. v. Shter, 28 U.S. 256, 22 (2000).

In this casethe illegal nature of Bible distributioin the classroorwas
brough to the Board’s dtention by the sdhool sugerintendent, school atorney, and
reiterated by multiple other souces In the medings llowing this disdosure, the
Board vated to pretend the meding never hgppened and o continue to dlow the
Gideon dstribution (February 7, 200b), votedto pass amotion o dlow the
Gideonsto continue thein-classroomdistribution (September 6, 200), refused to
discuss he Bible digribution matter (Octobe 3, 200b), and woted dovn amotion
to resind the grior motion dl owing the Gideon Bible distribution (April 3, 2006).
It wasonly a ameding ten days bdore the preliminary injundion hearing tha the
Board uranimously votedto pass he new policy, written byits nev Liberty
Counsel attorneyy The reord is devad of anyindicationas to whythe Board
passal the new policy. The Caurt canreasondly assume fromtheBoard’s past
actions and coments, and fsm the timing and circuratances of the nepolicy
and its anendmerts, tha it waspassal and dhangad simply in resporseto this
litigation. This mustbeconsdered in amootness tdlengesince“it is the duty of
the court to bevare of efforts o ddeatinjundive relief by protestaions d

repentance ard reform, especially when ébandormen seens timedto articipate
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suit.” W.T. Grant, 345U.S. a 632.

In United States Department of Agriculturev. Federal Labor Rdations

Authority, 876 F.2d 3 (8th Cir. 198), the Eighth Grcuit foundtha the
controversybetwea the parties wanoot because the defendants had pasew
regulatons. The courtt relied onthedeendants redization tha ther prior
posiion was illegal, defndants’ genuine Ming ness to comly, and the lack of a
hostle or defiart atitude on deferdants pat. Thesefadors led the Court to
condude tha it wasextrenely unlikely tha the ddendantswould reind thar
regulatons and return tothar old ways. Overal the Court foundtha deendants
were rot just attempting to evade sarction. 1d. at 2.

Deferdants condict here is entirely different from tha in Departmert of

Agriculture. The School Board defendants may have voted to pass the new policy,
but thereis absoltely no indcation that theydid so lecause theyedized that
their old practice was flaned and posbly unconsttutional. To the contrarythey
continueto arguetha thar past practice wasprope, and datements from thar
deposiions $row that nany of themdo notview the newpolicy as either a
necessargr a positive change. Fexanple, Boad member Pal Daggett saw

nothing wrong with the old practice:
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Q. You don’t think there wasanything wong with theway you
were doing things kefore this pdicy wasadopied Is thatright?

A. Aslong as theyreatel everypodythe sara.
Similarly, Board member Michad Ruble had noproblemwith theprior pradice:
“I still think that the wayhe Gideons did it ithe past is fine.”But he stated that
the policy waspassa because“if [it] clears upanybodyfrom warting totry and
linethar podkets over sone two-bit lawsuit like they are nowthen we’ll just
change it to that and tand cleaup everyhing.” In addition, Ruble adits that
he thoudnt passig the new policyould negate the need olas®n for a
preliminary injunction in ths case.

Not onlydo these statesmts deronstrate that the Board does not realize
tha the prior pradice wasflawed they dso indicate alack of willingness b
comply with thelaw in thefuture. Thefad tha the new policy waspasseal by the
Board does not erase the past actions of the Board — actions thaakesr vinen
theywere acting independentlyof their curent counsel’'sdvice. The Board
repeatdly refused to follov the leggal advice of their ow attorneg, instead
choosng  “vote that this meding never hgppened.” From thefiling d this sut
in February 2006 urtil Augug 2006, the Board took no ection to address the

maters a isswe in this sut. This reaction demonstates ahodile or defian attitude
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