
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI

EASTERN DIVISION

LONNIE ROARK, et al., )
)

               Plaintif fs, )
)

          vs. ) Case No. 4:06CV392  CDP
)

SOUTH IRON R-1 SCHOOL ) 
DISTRICT, et al., )

)
               Defendants. )

MEM ORANDUM AND ORDER

Plaintiff s are parents of children who attend South Iron Elementary School. 

They bring this action to challenge the South Iron R-1 School District’s decision

to allow members of Gideons International to distribute Bibles to elementary

school students during the school day.  The parties have filed cross-motions for

summary judgment.  The undisputed evidence shows that both the old practice and

the new policy were undertaken for the purpose of promoting Christianity and they

have the effect of endorsing religion to impressionable elementary school students. 

The school policies violate the Establishment Clause, and I will  grant plaintiffs’

motion for summary judgment and deny defendants’  motion.

Background

The South Iron R-1 School District has allowed the Gideons to pass out
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Bibles to the fifth grade, during class time and on school property, for several

years.  After a dispute over the practice arose in 2005, the District was advised by

several sources that allowing the Bible distribution in classrooms during school

hours was unconstitutional.  It rejected that advice, overruled the decision of its

superintendent, and voted to allow the distribution.  Bibles were again distributed

in October of 2005.  Plaintiff s are parents who object to the distribution. 

A week before the hearing scheduled on plaintiffs’ request for preliminary

injunction, the School District adopted a new policy that would allow outside

groups to distribute literature, including Bibles, on school property in designated

locations not to include the classroom.  Despite this last-minute change in poli cy, I

issued a preliminary injunction on September 5, 2006, enjoining defendants and

any persons acting in concert with them from distributing or allowing distribution

of Bibles to elementary school children on school property during the school day. 

Doe v. South Iron R-1 School Dist., 453 F. Supp. 2d 1093 (E. D. Mo. 2006).  The

Court of Appeal aff irmed that ruling.  Doe v. South Iron R-1 School Dist., 498

F.3d 878 (8th Cir. 2007).

Plaintiffs’ amended complaint alleges that South Iron’s past practice of

allowing the Gideons to distribute Bibles in the fifth grade classrooms (Count I)

and South Iron’s new policy allowing the distribution of Bibles in the cafeteria or
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in front of the administrative offices during the school day to elementary school

students (Count II) violate the Establishment Clause of the First Amendment to the

United States Constitution.  Plaintiffs also allege violations of the Missouri

Constitution (Counts III  & IV).  Plaintif fs seek summary judgment on Counts I

and II, and defendants seek summary judgment on all  counts.  

Af ter the parties had briefed their summary judgment motions, the Board

again changed its policy.  In defendants’  supplemental f ili ng, they notif ied the

Court of the policy changes and argued that two of the changes are relevant to the

Court’s decision on summary judgment.  Plaintiffs have moved to strike the new

evidence, arguing that I should not consider the latest policy changes.  

Undisputed Facts1

South Iron R-1 School District is a public school district in Iron County,

Missouri.  It operates elementary, junior high, and high schools in a single

building with a shared entrance, cafeteria, library, and gymnasiums.  The Board of

Directors of South Iron R-1 School District is the entity that is ultimately

responsible for the operation of the District.
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Plaintiff  Lesa Alcorn has two children who attend South Iron schools and

who both received Bibles in their f ifth grade classrooms at South Iron Elementary. 

Plaintiff  John Doe has two children:  one currently attends South Iron schools and

the other has already graduated.  His child who currently attends South Iron

received a Bible in fif th grade from church members who came to the school. 

Plaintiff  Lonney Roark has two children who currently attend South Iron

Elementary but have not yet reached the fif th grade.  None of the plaintif fs’

children were in fifth grade during the 2005-2006 school year. 

Defendants David Brewer, Mike Ruble, Mike Mayberry, Paul Daggett,

Sarah Sullivan,  Darren Kelly, and Jeff Ruble are the current members of the2

South Iron School Board.  Brewer, Ruble, Mayberry, and Daggett are named in

their individual capacities and in their official capacities as members of the School

Board.  The other three School Board members are named in their official

capacities only.  Also named as defendants, solely in their official capacities, are

the current superintendent of the school district, Bradley Crocker, and Shirley
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Bieser, who was principal of the elementary school at relevant times.  3

For as long as anyone can remember, representatives of Gideons

International have distributed Bibles to fi fth-grade students in the South Iron

schools without, until recently, any objection.  Board members Michael Ruble and

Jeff  Ruble, and former Board member Jeff  Casteel recall receiving Bibles in their

South Iron fifth grade classrooms when they attended school.  Jeff Ruble testified

that Bible distribution had been occurring at South Iron for 30 years or more.  The

distribution was always to fif th graders during the school day in a classroom with

a teacher or principal present.  The Gideons would briefly tell about their

organization and then invite the children to take a Bible.  Neither the teacher nor

the principal actively participated in the Bible distribution.

The avowed purpose of Gideons International “is the promotion of the

Gospel of Christ to all people, to the end that they might come to know the Lord

Jesus Christ as their personal savior.”  The purpose of distributing Gideon Bibles

to school children is to encourage the children to accept Christ as their personal

savior.  Gideons believe their Bibles are a Christian version of God’s word and

that children would benefit from knowing God’s word.  Although the Bibles
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distributed in 2005 did not contain such a passage, the Bible received by Alcorn’s

daughter in her fifth grade classroom contained a place for students to sign under

the written statement: “My Decision to Receive Christ as My Saviour.”

A few other outside groups have had access to the South Iron students and

public school facilities in years past, but no other group besides the Gideons has

had access to the students during the school day, in the classroom, to distribute

non-curriculum related materials.  The former superintendent, Homer Lewis,

recalled that the only other group who visited a classroom during the school day

was a group affiliated with the railroad who came to discuss railroad safety issues

to a kindergarten class ten years ago.  Principal Bieser was not aware of any

outside group, other than the Gideons, who had distributed information to students

during the school day.  Other groups, mostly governmental organizations, had

been invited to participate in the school’s annual health fair, which is offered as

part of the curriculum on health, safety, and welfare.  In addition, the Girl Scouts

were allowed to pass out information to parents at an evening open house. 

Af ter attending a regional meeting of superintendents offered by Missouri’s

Department of Elementary and Secondary Education in the summer of 2004,

former-superintendent Homer Lewis decided to stop the practice of in-class Bible

distribution because he believed it violated the Establishment Clause.  In the fall
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of 2004 when the Gideons called the elementary school to arrange the annual

distribution of Bibles, Lewis refused to authorize it.  At the School Board’s

meeting on February 7, 2005, a representative of the local Ministerial Alliance

asked the Board to reconsider Lewis’s decision.  Lewis explained to the Board

why he believed the distribution of Bibles was il legal based on the information he

had learned during meetings over the previous summer and on advice he had

received from the school’s attorney, and from the Missouri Council of School

Administrators’ attorney, a member of the Missouri Department of Elementary and

Secondary Education, an attorney with the District’s insurance carrier, and one

other attorney.  He further stated that if the Board wanted to allow the distribution

of Bibles at school, it should adopt an “open forum” policy that would not allow

discrimination against any organization.  The Board made no decision or comment

on the suggestion of an open forum policy, but instead voted to “pretend this

meeting never happened, and to continue to allow the Gideons to distribute Bibles

as we have done in the past.”

  The Bible distribution was again discussed by the Board at a September 6,

2005 meeting.  Two local pastors and a member of the Gideons addressed the

Board.  Superintendent Lewis read letters from the District’s attorney, the ACLU,

and the District’s insurance provider, reiterating the ill egality of their current
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practice of Bible distribution.  The Board discussed alternative arrangements, such

as letting the students distribute the Bibles.  The Gideons, however, indicated that

they must be present when their Bibles were distributed.  The Board was not

provided any information suggesting that it would be legal to distribute Bibles

during class time.  Despite this, Board member David Brewer moved to allow the

Gideons to come into the South Iron schools and distribute Bibles to fifth graders. 

Mike Ruble seconded the motion and it passed. 

Shortly after this meeting, Superintendent Lewis submitted his letter of

resignation, effective at the end of the school year, indicating that he felt the Board

was “headed down a path that is both illegal and costly” to the District.  Lewis

testified that the Board’s vote to override his decision on Bible distribution was

not the sole reason for his resignation, but he mentioned no other reason in his

letter.

At the October 3, 2005 School Board meeting, all Board members received

a copy of a letter from the school attorney urging them to rescind the motion

allowing distribution of Bibles by the Gideons.  Plaintif f Alcorn addressed the

Board about her concerns on the Bible distribution.  The Board was informed that

the Gideons had contacted elementary principal Bieser that day concerning the

distribution of Bibles and that they were not accommodated.  The Board took no
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action and refused to discuss the matter further.

On the following day, Board members Daggett and Brewer along with a

member of the Gideons, went to meet with principal Bieser at the elementary

school to find out when the Bibles could be distributed.  They settled upon the 15-

minute home-room period between recess and the dismissal of the students for the

day.  That afternoon two Gideons arrived at the school, introduced themselves to

Bieser, and said they were there to pass out Bibles.  Bieser called superintendent

Lewis who told the Gideons that he was not there to talk them out of distributing

Bibles and that while it was a controversial issue, the Board had approved the

Bible distribution.

The Gideon Bibles were distributed that afternoon at 2:30 p.m. in both fif th

grade classrooms; attendance was mandatory.  The teachers were temporarily

excused from the room and principal Bieser stood inside the doorway.  The

Gideons made a brief presentation and then invited the children to take a Bible off

the table in front of them.  One child asked to take a Bible for an absent student

and was given a second Bible.  The Gideons told the students that if their parents

did not want them to have a Bible, then they should return their Bible to the

principal.

This action was filed on February 28, 2006.  The lawsuit was discussed at
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Board meetings the following two months.  At the April 3, 2006 meeting, the

School Board discussed several options for distributing Bibles, including: 

adopting a policy allowing children to distribute Bibles; starting a Christian Club

to meet before or after school and allowing the Club members to distribute Bibles;

and becoming an open forum that would allow any group to distribute materials

even if they were not in the best interest of the students and community.  Then-

Board-President Jim Scaggs announced that continuing to permit Gideon Bible

distribution made the district an open forum.  The Board agreed that this was true. 

Scaggs then moved to rescind the motion allowing the Gideons to distribute

Bibles.  His motion failed.  

At a special meeting of the School Board on April 6, 2006, called because

of recent election results, the District’s attorney reported on the refusal of the

District’s insurer to represent the District in this lawsuit, and he again advised the

Board that allowing the Bible distribution during instructional time violated the

federal and state constitutions.  The Board took no action to change the policy. 

After this meeting, Board member Mike Ruble contacted Liberty Counsel, who

agreed to represent the School Board.  At the June 19, 2006 meeting the Board
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voted to retain Liberty Counsel.4

On August 7, 2006, ten days before the scheduled hearing on plaintif fs’

motion for preliminary injunction, the School Board met and passed a new policy

on literature distribution.  The new policy was prepared by Liberty Counsel and it

allows outside groups to distribute printed material to students, subject to certain

conditions.  Any group wishing to distribute materials must provide the materials

to the superintendent 48 hours before the requested time of distribution; if the

superintendent does not respond within 48 hours then the materials may be

distributed.  Distribution will  be either directly in front of the administrative

offices or in the cafeteria, and the li terature may be distributed either before or

after the school day, before or after classes, or during lunch time.  All requests will

be approved unless the material is libelous or violates law, is obscene, advertises

products or services for sale, endorses a candidate for public office, promotes

alcohol, tobacco, drugs or other illegal activity , or is likely to cause substantial

disruption to the school.  The policy states that no student can be compelled or

coerced by anyone to accept literature that has been approved for distribution

under the policy.    
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As of March 2007, no requests to distribute literature under the new policy

had been received by South Iron.  Current superintendent Crocker states that he

would not allow Gideons to distribute Bibles in the same manner as they have in

the past under the new policy.  The policy provides for appeals to be submitted in

writing to the Board of Education, for appeals to be heard at the next regularly

scheduled Board meeting, and for the Board to provide its decision within five

days of that hearing.  The Board makes the ultimate decision on whether or not to

grant a li terature distribution request.  The School Board has never expressly

repealed or rescinded any of its motions to allow the Gideons access to the fi fth

grade classrooms during the school day to distribute Bibles.

Discussion

A. Legal Standards on Summary Judgment

The standards for summary judgment are well settled.  In determining

whether summary judgment should issue, the Court views the facts and inferences

from the facts in the light most favorable to the nonmoving party.  Matsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).  The

moving party has the burden to establish both the absence of a genuine issue of

material fact and that it is entitled to judgment as a matter of law.  Fed. R. Civ. P.

56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Celotex Corp.
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v. Catrett, 477 U.S. 317, 322 (1986).  Once the moving party has met this burden,

the nonmoving party may not rest on the allegations in its pleadings but by

affidavit or other evidence must set forth specific facts showing that a genuine

issue of material fact exists.  Fed. R. Civ. P. 56(e).  At the summary judgment

stage, I will not weigh the evidence and decide the truth of the matter, but rather I

need only determine if there is a genuine issue for trial.  Anderson, 477 U.S. at

249.

B. Motion to Str ike

Af ter the close of discovery and after the summary judgment motions were

fully briefed, defendants filed an additional aff idavit.  In the new aff idavit

Superintendent Crocker states that the School Board passed an amended policy on

May 7, 2007.  According to defendants, two major changes to the policy are

relevant to the Court’s summary judgment ruling.  First, the amended policy

prohibits the distribution of li terature under the policy by any “school official,

staff member or employee of the District.”  Second, the amended policy requires

that the School Board approve any request to distribute material that has been

appealed to the Board, unless the material falls within one of the policy’s

prohibited material types.  

Plaintiffs seek to strike the late-filed affidavit, arguing that defendants filed
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it without leave of court despite the fact that the affidavit introduces new evidence

and arguments.  Plaintif fs also argue that the aff idavit is unfairly prejudicial to

them because they have not had the opportunity to conduct discovery on the

amended policy and this second last-minute change in policy by the defendants

demonstrates a pattern of behavior which shows an attempt to forever evade final

review.

I agree with plaintiffs that defendants’ repeated behavior of making changes

to their policy at the last minute and then arguing that such changes radically alter

the constitutionality of their actions is frustrating and appears intended to evade

final review.  However, although the latest changes are relevant to some of the

arguments made by the parties, they do not alter my decision and therefore there is

no prejudice to plaintiff s from my consideration of the policy changes.  

C. Count I:  Past Practices5

1. Mootness of Plaintiffs’ Challenge to Past Practices

Defendants argue that plaintiffs’ challenge to the past practice of Bible

distribution in the classroom is moot because the Board has passed a new poli cy. 
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Plaintiffs, on the other hand, have provided substantial arguments for why their

claim is not moot. 

According to the Supreme Court, when determining whether a request for

declaratory relief has become moot, “the question in each case is whether the facts

alleged, under all the circumstances, show that there is a substantial controversy,

between parties having adverse legal interests, of sufficient immediacy and reality

to warrant the issuance of a declaratory judgment.”  Maryland Cas. Co. v. Pacif ic

Coal & Oil Co., 312 U.S. 270, 273 (1941).  However, in cases where the defendant

has voluntarily changed or discontinued the allegedly unconstitutional activity, the 

analysis is more narrowly tailored:

[V]oluntary cessation of allegedly il legal conduct does not deprive
the tribunal of power to hear and determine the case, i.e., does not
make the case moot.  A controversy may remain to be settled in such
circumstances, e.g., a dispute over the legality of the challenged
practices.  The defendant is free to return to his old ways.  This,
together with a public interest in having the legality of the practices
settled, mili tates against a mootness conclusion.  For to say that the
case has become moot means that the defendant is entitled to a
dismissal as a matter of right.  The courts have rightly refused to grant
defendants such a powerful weapon against public law enforcement.

U.S. v. W.T. Grant Co., 345 U.S. 629, 632 (1953) (citations omitted).  For the

Court to find that the case has become moot, the party asserting mootness has the

heavy burden of demonstrating that there is no reasonable expectation that the
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wrong will  be repeated or that the challenged conduct will  not start up again.  Id.

at 633; Adarand Constructors, Inc. v. Slater, 528 U.S. 216, 222 (2000). 

In this case, the illegal nature of Bible distribution in the classroom was

brought to the Board’s attention by the school superintendent, school attorney, and

reiterated by multiple other sources.  In the meetings following this disclosure, the

Board voted to pretend the meeting never happened and to continue to allow the

Gideon distribution (February 7, 2005), voted to pass a motion to allow the

Gideons to continue the in-classroom distribution (September 6, 2005), refused to

discuss the Bible distribution matter (October 3, 2005), and voted down a motion

to rescind the prior motion allowing the Gideon Bible distribution (April  3, 2006). 

It was only at a meeting ten days before the preliminary injunction hearing that the

Board unanimously voted to pass the new policy, written by its new Liberty

Counsel attorneys.  The record is devoid of any indication as to why the Board

passed the new policy.  The Court can reasonably assume from the Board’s past

actions and comments, and from the timing and circumstances of the new policy

and its amendments, that it was passed and changed simply in response to this

lit igation.  This must be considered in a mootness challenge since “it is the duty of

the court to beware of efforts to defeat injunctive relief by protestations of

repentance and reform, especially when abandonment seems timed to anticipate
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suit.”  W.T. Grant, 345 U.S. at 632.

In United States Department of Agriculture v. Federal Labor Relations

Authority, 876 F.2d 50 (8th Cir. 1989), the Eighth Circuit found that the

controversy between the parties was moot because the defendants had passed new

regulations.  The court relied on the defendants’  realization that their prior

position was illegal, defendants’ genuine willingness to comply, and the lack of a

hostile or defiant attitude on defendants’  part.  These factors led the Court to

conclude that it was extremely unlikely that the defendants would rescind their

regulations and return to their old ways.  Overall the Court found that defendants

were not just attempting to evade sanction.  Id. at 52.  

Defendants’  conduct here is entirely different from that in Department of

Agriculture.  The School Board defendants may have voted to pass the new policy,

but there is absolutely no indication that they did so because they realized that

their old practice was flawed and possibly unconstitutional.  To the contrary, they

continue to argue that their past practice was proper, and statements from their

depositions show that many of them do not view the new policy as either a

necessary or a positive change.  For example, Board member Paul Daggett saw

nothing wrong with the old practice:
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Q. You don’t think there was anything wrong with the way you 
were doing things before this policy was adopted.  Is that right?

A. As long as they treated everybody the same.

Similarly, Board member Michael Ruble had no problem with the prior practice: 

“ I still think that the way the Gideons did it in the past is fine.”  But he stated that

the policy was passed because “if  [it]  clears up anybody from wanting to try and

line their pockets over some two-bit lawsuit like they are now then we’ll just

change it to that and try and clear up everything.”  In addition, Ruble admits that

he thought passing the new policy would negate the need or reason for a

preliminary injunction in this case.

Not only do these statements demonstrate that the Board does not realize

that the prior practice was flawed, they also indicate a lack of will ingness to

comply with the law in the future.  The fact that the new policy was passed by the

Board does not erase the past actions of the Board – actions that were taken when

they were acting independently of their current counsel’s advice.  The Board

repeatedly refused to follow the legal advice of their own attorneys, instead

choosing to “vote that this meeting never happened.”  From the fili ng of this suit

in February 2006 until  August 2006, the Board took no action to address the

matters at issue in this suit.  This reaction demonstrates a hostile or defiant attitude
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